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In this appeal, we construe Vehicle Code section 1808. 22,
subdi vision (c) (section 1808.22(c)).1 Pursuant to that statute,

an attorney may obtain fromthe Departnent of Mdtor Vehicles

1 Undesi gnat ed section references are to the Vehicle Code.
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(DW) an otherw se confidential residential address of a vehicle
owner or driver when necessary to represent a client in a
pendi ng or potential action that directly involves the use of
the vehicle. The attorney at issue in this appeal represents a
col | ection agency for parking garages. W conclude that the
attorney may obtain from DW the confidential residential
addresses of those relevant owners and drivers who fail to pay
t heir parking charges, but may not transfer or disclose that
information to the collection agency. W therefore affirmin
part and reverse in part.

BACKGROUND

The rel evant facts are undi sput ed.

Ticket Track California, Inc. (Ticket Track) pursues unpaid
charges for parking garages and |lots, after the garage or |ot
has unsuccessful ly demanded paynent.

Wi le the great majority of parking patrons pay these
charges without judicial intervention, Ticket Track at times has
had to use a small clains court action to collect froma few
recalcitrants. |In August 2000, Ticket Track retai ned attorney
Robert Pohls (Pohls) regarding potential |egal actions involving
the collection of unpaid parking charges.

In October 2000, Pohls, “in [his] individual capacity, as
counsel for Ticket Track[],” submtted an application for a
comrerci al requester account from DW. Upon approval of an

application, DW issues a code, which allows an individua



or organi zation to obtain information fromDW' s files.2 n a
form supplied by DW, Pohls declared under penalty of perjury
that he was seeking residential address information for the
“investigation of potential civil clains or causes of action

i nvol vi ng unpai d parking charges directly resulting fromthe use
of a notor vehicle.”

As part of the application process, Pohls also submtted a
letter to DW dated Cctober 23, 2000, explaining that he pl anned
“to use the requester code for a limted purpose: to obtain the
names and addresses of those individuals who have refused to pay
par ki ng charges to [Ticket Track’s] assignors.” In this letter,
Pohl s continued: “Once | obtain those nanes and addresses, |
plan to forward that information to [Ticket Track] so that it
can proceed with its efforts to collect those unpaid parking
charges. Wile such efforts generally succeed w thout the need
toinitiate a civil action, [Ticket Track’s] initial effort to
col |l ect these unpaid charges constitutes a denmand |letter, which
marks the first step towards initiating a civil action in snal
clainms court to enforce the collection of these charges. As set
forth in ny application, then, [Ticket Track] and | will use the
i nformati on obtained fromyour office to investigate and, if
necessary, pursue a potential civil action for unpaid parking
charges.”

DW deni ed attorney Pohls’s application for a requester

account and code.

2 Section 1810.2, subdivision (a) (section 1810.2(a)).



Pohl s and Ticket Track, relying on the attorney exception
to residential address confidentiality set forth in section
1808. 22(c), then successfully petitioned for a wit of nandate
agai nst DW and its information services branch chief, Peggy
St. CGeorge; this allowed Pohls to obtain a DW requester code
for residential addresses under the circunstances descri bed
above. (We will refer to DW and St. CGeorge collectively as
DW. )

DW t hen appeal ed the judgnent granting the wit of
mandat e.

D scussl oN

Thi s appeal involves the task of construing section
1808. 22(c) agai nst a backdrop of undisputed facts. This task
presents a question of |aw which we determ ne i ndependently on
appeal .3

“The objective of statutory interpretation is to ascertain
the Legislature’s intent to effectuate the law s purpose. In
determining intent, we |look first to the statute’s words and
give themtheir usual and ordinary neaning. Wen the | anguage
i s unanbi guous, there is no need for judicial construction.
When the | anguage is susceptible of nore than one reasonabl e

interpretation, however, we ook to a variety of extrinsic aids,

3 Cal-Air Conditioning, Inc. v. Auburn Union School Dist.
(1993) 21 Cal.App.4th 655, 667; State Farm Mut. Auto. Ins. Co.

v. Departnent of Modtor Vehicles (1997) 53 Cal.App.4th 1076, 1081
(State Farm.



i ncluding the statutory schenme of which the statute is a part”
and the legislative history.4

Before we turn to section 1808.22(c), we need to set forth
two statutes for context. Section 1810.2(a) allows DW to issue
requester codes to individuals or organizations for the purpose
of obtaining information fromDW' s files, except as prohibited
by section 1808. 21.

Section 1808.21, subdivision (a) states in part: “Any
residence address in any [DW] record . . . is confidential and
shall not be disclosed to any person, except a court, |aw
enf orcenment agency, or other governnent agency, or as authorized
in Section 1808.22 . . . .”

Wth these two statutes in mnd, section 1808.22(c)
provi des:

“(c) Section 1808.21 does not apply to an attorney when the
attorney states, under penalty of perjury, that the notor
vehicle or vessel registered owner or driver residential address
information is necessary in order to represent his or her client
inacrimnal or civil action which directly involves the use of
the notor vehicle or vessel that is pending, is to be filed, or
is being investigated. Information requested pursuant to this

subdivision is subject to all of the foll ow ng:

4 Prai ser v. Biggs Unified School Dist. (2001) 87 Cal.App. 4th
398, 401.



“(1) The attorney shall state that the crimnal or civi
action that is pending, is to be filed, or is being investigated
relates directly to the use of that notor vehicle or vessel.

“(2) The case nunber, if any, or the nanes of expected
parties to the extent they are known to the attorney requesting
the information, shall be listed on the request.

“(3) A residence address obtained from|[DWw] shall not be
used for any purpose other than in furtherance of the case cited
or action to be filed or which is being investigated.

“(4) If no actionis filed within a reasonable tine, the
resi dence address information shall be destroyed.

“(5) No attorney shall request residence address
i nformati on pursuant to this subdivision in order to sell the
information to any person.

“(6) Wthin 10 days of receipt of a request, [DW] shal
notify every individual whose residence address has been
requested pursuant to this subdivision.”

Thus, section 1808.22(c) constitutes an exception for
attorneys to the general rule of section 1808.21 that makes
residential addresses in DW files confidential. In
interpreting this exception, there are sonme rules of statutory
construction to follow. \Wen a statute sets forth an exception
to a general rule, that exception is to be strictly construed;

ot her exceptions are not to be inplied or presumed.® Moreover,

5> City of National City v. Fritz (1949) 33 Cal.2d 635, 636;
People v. Melton (1988) 206 Cal . App.3d 580, 592-593 (Melton);



t he enuneration of acts, things, or persons as conmng within the

exception of a statute forecloses the inclusion of other acts,

t hings, or persons in the class.® However, a statutory exception
is not to be construed so narromy as to exclude situations that

are ““within the words and reason of the exception,’” “'or that
fall fairly withinits terns.’”’

Two issues of interpretation are presented here. The first
is whether attorney Pohls is representing Ticket Track in an
action within the neani ng of the section 1808.22(c) exception.
The second is, if so, whether Pohls may transfer or disclose the
confidential DW residential address information to Ticket Track
as his client. The parties agree that the failure to pay
vehi cl e parking charges “directly involves the use of the notor
vehicle.”

As for the first issue--whether attorney Pohls is
representing Ticket Track in an action--DW naintains the
section 1808.22(c) attorney exception does not apply because
Pohls is not “represent[ing]” Ticket Track in an action “that is
pending, is to be filed, or is being investigated.” |Instead,

DW argues, the so-called representation involves only the

mai | i ng of parking bills, punctuated once in a great while by

Whaler’s Village Club v. California Coastal Com (1985)
173 Cal . App. 3d 240, 258 (Whaler’s Village C ub).

6 Mel ton, supra, 206 Cal.App.3d at page 592; see People v.
Mancha (1974) 39 Cal. App.3d 703, 713.

7 State Farm supra, 53 Cal.App.4th at page 1082.



a small clains court action from which Pohls is foreclosed by
statute fromrepresenting Ticket Track. W disagree.

| f attorney Pohls, as counsel for Ticket Track, obtains
confidential DW residential address information for an unpaid
par ki ng charge and sends a denmand |letter for paynent, that
activity involves the representation of Ticket Track in a
potential action that directly involves the use of the notor
vehicle. Such activity falls within the representationa

requi renent of the section 1808.22(c) attorney exception,

whi ch provides as pertinent: “[T]he attorney states .

that the . . . residential address information is necessary in
order to represent his or her client ina . . . civil action
which directly involves the use of the notor vehicle . . . that

is pending, is to be filed, or is being investigated.” As the
State Farmcourt put it, the section 1808.22(c) exception
“permts attorneys to seek information while a civil action ‘is
bei ng i nvestigated,” before the facts and the precise clains to
be filed in the action are fully knowmn. [Citation.] The
exception thus authorizes the rel ease of address information in
situations in which an attorney is investigating a potentia
clai mor cause of action ‘which directly involves the use of the
motor vehicle . . . .”8

And while it is true that an attorney may not appear on
behalf of a client in small clains court, an attorney nay

advise a small clainms client before or after the action is

8 State Farm supra, 53 Cal.App.4th at page 1081.



begun, and may appear and represent that client in a smal
cl ai ms appeal (which is a de novo hearing in superior court) or
in connection with the enforcement of a judgnent.®

We conclude that attorney Pohls is representing Ticket
Track in at |east a potential action within the neaning of the
section 1808.22(c) attorney exception--if he sends out demand
letters for paynent using confidential DW residential address
information, while investigating or generally overseei ng paynent
conpliance and, if necessary, advising on small clains actions
for the recalcitrants.

The di ssent disagrees with this interpretation of the

section 1808.22(c) attorney exception. Focusing on the

1] ”

preposition “in,” the dissent reads the exception's
qualification--“the . . . residential address information is

necessary in order to represent his or her client in a .
civil action . . . that is pending, is to be filed, or is being

investigated’--to nean that the actual or potential civil action

must be one “in” which the attorney “can appear” to represent a
client.

We find the dissent’s interpretation too restrictive. The
| anguage at issue in section 1808.22(c) says nothing about
rel easing residential address information only to attorneys for

civil actions “in” which they “can appear”; in fact, the

| anguage plainly extends to a potential civil action in which

9 Code of CGivil Procedure sections 116.530, subdivisions (a),
(c), 116.770, subdivisions (a), (b), (c).



an attorney is “representing” a client by “investigating” the
matter.10 As the legislative history shows (not to mention the

| egi sl ative | anguage), investigation is a central feature of the
section 1808.22(c) attorney exception; this feature all ows
attorneys to effectively represent their clients by locating hit
and run drivers or other responsible parties involved in auto
accidents or auto-related matters.1l NMoreover, an investigation
may di scl ose nyriad reasons--for exanple, no claim no defense,
settlenent, or a small clainms matter--that foreclose an actua
“appearance” by an attorney. That |eaves the dissent’s
interpretation of when the section 1808.22(c) exception applies
hangi ng by the theoretical thread that an attorney could have
“appeared” in the potential action, even though the attorney did
not appear. That interpretation finds no support in the

| anguage of the statute.

The section 1808.22(c) attorney exception uses the broader
verb “represent” rather than the nore limted verb “appear,” and
does so while contenplating the inportance of attorney
i nvestigation. The exception does not say the residentia
address information is “necessary in order to appear for his or
her client in a civil action,” or “in order to represent his or
her client by appearing in a civil action,” that is pending, is

to be filed, or is being investigated. The exception sinply

10 state Farm supra, 53 Cal.App.4th at page 1081

11 See Assenbly Conmittee on Public Safety, Hearing Date Report
on Senate Bill No. 1150 (1989-1990 Reg. Sess.) April 17, 1990,
page 4.
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says the “information is necessary in order to represent his or
her client ina . . . civil action . . . that is pending, is to
be filed, or is being investigated.” |In short, the |anguage of
t he exception extends to representation through investigation,
but the dissent’s interpretation is confined to whether the
attorney has appeared, w |l appear, or can appear in the action.
The problens with the dissent’s restrictive interpretation
of the section 1808.22(c) exception do not stop with these
| anguage incongruities. They extend to practical incongruities
as well. Under the dissent’s interpretation, an attorney cannot
use the section 1808.22(c) exception in investigating a
potential small clains action because attorneys cannot appear in
the initial small clains trial.l2 However, that sane attorney,
i nvestigating that same case, may use the section 1808. 22(c)
exception by bypassing the small clainms court and characteri zing
the action being investigated as a limted civil case, because
attorneys may appear in linmited civil cases.13 Furthernore,
attorneys nay appear on behalf of a client in a small clains

appeal (a de novo hearing in superior court), and therefore they

can “use” the section 1808.22(c) exception, under the dissent’s
interpretation, at that bel ated nonment.14 These incongruities

di sserve the lawer, the client and the court system

12 Code of Civil Procedure section 116.530, subdivision (a).
13 See Code of CGivil Procedure sections 85, 85.1, 86, 87.

14 Code of Civil Procedure section 116.770, subdivision (c).

11



Qur interpretation avoids these incongruities, and allows
attorneys to use the section 1808.22(c) exception to investigate
potential small clains actions |ike the potential civil actions
that they are.1®> Under our interpretation of the section
1808. 22(c) exception, attorney Pohls’s DW decl aration was
sufficient in stating that he needed the residential address
information to investigate, and if necessary, to pursue
potential civil actions on behalf of his client involving unpaid
par ki ng charges directly resulting fromthe use of a notor
vehi cl e.

As for the second issue before us--whether attorney Pohls
may transfer or disclose the confidential DW residential
address information to his client, Ticket Track--we mnust
once again | ook to the | anguage of section 1808.22(c). That
section states in relevant part that the general rule of
confidentiality set forth in “[s]ection 1808.21 does not apply
to an attorney when the attorney states, under penalty of
perjury, that the . . . residential address information is
necessary in order to represent his or her client ”

This language is plain. The confidentiality exception
applies “to an attorney.” (ltalics added.) It does not apply
to the attorney’s client. Attorneys, then, have been enunerated
as conmng within the exception. Since additional exceptions
are not to be inplied or presuned, section 1808.22(c)

contenpl ates that DW residential addresses are only for

15 See Code of Civil Procedure sections 22, 30.

12



t he eyes of attorneys (and, as we shall see, their agents) who
meet the criteria of that section.16

Lest there be any doubt about this, companion provisions to
section 1808.22 and section 1808.22 itself, as well as the
section’s legislative history, dispel any anxiety.

As for the conpani on provisions, section 1808.47 states in
part that “[a]ny person who has access to confidential or
restricted information from[DW] shall establish procedures to
protect the confidentiality of those records. |If any
confidential or restricted information is released to any agent
of a person authorized to obtain information, the person shal
require the agent to take all steps necessary to ensure
confidentiality and prevent the rel ease of any information to a
third party.” Ticket Track cannot consider itself to be
attorney Pohls’s agent. An “agent” is defined |legally as one
who is authorized by a party to act on that party’s behal f.17
Here attorney Pohls is acting on Ticket Track’s behalf and is
therefore Ticket Track’s agent, not the other way around.

Section 1808.46 adds in part that “[n]o person or agent
shall . . . distribute restricted or confidential [DW]
information to any person . . .”; the section sets forth a stiff

penalty for such distribution.

16 See 74 Ops.Cal . Atty. Gen. 201, 204, 206 (1990); see also
Whal er’s Village O ub, supra, 173 Cal.App.3d at page 258.

17 Gfis, Law Dictionary (2d ed. 1984) page 16.
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Section 1808.22(c) itself places conditions on an
attorney’s request for DW residential address infornmation that
indicate the attorney is to keep such information within his or
her domain. Mbst notably, those conditions specify that “[i]f
no action is filed within a reasonable tinme, the residence
address information shall be destroyed,” and that “[n]o attorney
shal | request residence address information . . . in order to
sell the information to any person.”18 A know ng viol ation of
these conditions is a m sdemeanor. 19

Furthernore, subdivisions (a) and (b) of section 1808. 22,
subdi vi sions (a) and (b) of section 1808.23, and subdivision (a)
of section 1808.25 specifically exenpt certain entities fromthe
section 1808. 21 general rule maki ng DW residential address
information confidential. These specifically exenpted entities
are private colleges (enforcing their parking restrictions),
financial institutions, insurance conpanies, and vehicle
manuf acturers and dealers, if they nmeet certain statutory
criteria. |If we were to approve of the transfer of confidenti al
DW residential address information fromattorney Pohls to
Ti cket Track here, that would nean that notor vehicle-rel ated
col l ection agencies routinely would obtain this confidential

information fromtheir attorneys. |In effect, we would be

18 Section 1808.22(c)(4), (5); see Review of Selected 1990
California Legislation (1990) 22 Pac. L.J. 323, 756.

19 Section 1808.22, subdivision (d).

14



creating anot her exception for a specific business. That is not
our job. That is a task for the Legislature.

The |l egislative history of the section 1808.22(c) attorney
exception discloses that the exception was tightened
considerably fromits originally proposed |anguage, which read:
“(c) Section 1808.21 does not apply to an attorney when the
attorney states, under penalty of perjury, that the informtion
is necessary in order to effectively represent his or her
client.”20 This tightening no doubt reflected, at |east in part,
the privacy-focused | egislative findings that acconpani ed the
adoption of the section 1808.21 confidentiality schene. Those
findings noted that the “California Constitution guarantees the
right to privacy”; and stated that the “personal privacy and
security of one’s hone is fundanental to this right of privacy,”
and that “[i]n order for individuals to be able to exercise
their right to privacy, they nust be able to choose when to
rel ease personal information, and to whom and reasonable | aws
requiring the individual to surrender control should be enacted
only when it is deened absol utely necessary for society’s

wel fare.”?21

20 Senate Amendnent to Senate Bill No. 1150 (1989-1990 Reg.
Sess.) January 24, 1990, Anmendnent 3, page 1.

21 Historical and Statutory Notes, 65B West’s Annotated Vehicle
Code (2000 ed.) follow ng sections 1808.21, 1808. 10, pages 225,
233-234 (legislative findings and declaration for Stats. 1989,
ch. 1213).

15



Ti cket Track notes that the section 1808.22(c) exception
applies to attorneys seeking information “in order to
represent his or her client . . . .” Such | anguage, Ti cket
Track mai ntains, “anticipates and assunmes that attorneys who
obtain . . . address information fromthe DW are working in a
representative capacity and will necessarily be comuni cating
with their clients about the information obtained.”

Ti cket Track’s argunment, however, treats the DW
residential address information as routine information between
attorney and client, and not as statutorily restricted
confidential information that only the attorney and the
attorney’s agent may see. As DW points out, it is not integral
to the attorney-client relationship that the client know the
residential address of an opposing party. It is safe to say
that a client’s ignorance in this respect is generally the
Wi sest course in an adversarial mlieu. As DW al so notes,
attorneys may withhold information fromtheir clients when
legally required to do so0.22 (One treatise on professional
responsibility states that |laws or court orders “may prohibit

counsel fromdisclosing information to the client (e.g., trade

22 See e.g., Planned Parenthood Gol den Gate v. Superior Court
(2000) 83 Cal.App.4th 347, 354, 369; Imax Corp. v. C nema
Technol ogies, Inc. (9th Cr. 1998) 152 F.3d 1161, 1168, footnote
9; see also 1 Wtkin, California Procedure (4th ed. 1996)
Attorneys, section 425, page 520; Anerican Bar Association
Annot at ed Mbdel Rul es of Professional Conduct (4th ed. 1999),
Rule 1.4, Comrent 4, page 32; Vapnek et al., California Practice
Gui de: Professional Responsibility (The Rutter G oup 2001),

par agraph 3:196, page 3-64, paragraph 6:140, page 6-23.
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secrets, customer lists, etc.).”23 Confidential residential
addresses are akin to these prohibited disclosures; if anything,
the disclosure of residential addresses of opposing parties
woul d generally seemless inportant to furthering a | awyer-
client relationship than the disclosure of nore substantive
trade secrets or custoner lists. As we read the confidentiality
exception of section 1808.22(c), attorneys are legally required
to withhold DW residential address information fromtheir
clients because the exception applies only to attorneys and
their agents.

We conclude that only attorney Pohls (or his agent) may
receive the confidential DW residential address information;
nei ther Pohls nor his agent may transfer or disclose this
information to Ticket Track.

The judgnent here specifies that DW is to grant attorney
Pohl s a requester code as permtted under section “1808.22(c),
whi ch aut horizes the rel ease of residential address information
under the circunmstances presented by th[e] petition [for wit of
mandate].” One of those circunstances is that attorney Pohls
obtains the confidential DW residential address infornmation and
forwards that information to Ticket Track; Ticket Track then
sends out a demand letter for paynent. 1In |ight of our

anal ysis, this aspect of the judgnent nust be reversed because

23 vapnek et al., California Practice Guide: Professiona
Responsi bility, supra, paragraph 6:140, page 6-23.

17



only attorney Pohls or his agent nmay see the confidential DW
resi dential address information.
D1 spcsI TI ON
The judgnent is reversed to the extent it allows attorney
Pohl's to transfer or disclose the confidential DW residenti al

address information to his client, Ticket Track. In all other

respects, the judgnment is affirmed. Each side shall pay its own

costs on appeal. (CERTIFIED FOR PUBLI CATI ON )

DAVI S , J.

| concur:

HULL , J.

18



Concurring and Di ssenting opinion of Sins, J

For reasons that follow, | respectfully dissent fromthe
majority’s conclusion that attorney Robert Pohls was entitled to
receive residential addresses fromthe Departnent of Motor
Vehicles (DW). Because | do not think that Pohls was entitled
to receive any information at all, | necessarily concur in the
maj ority’ s conclusion that Pohls should not forward that
information to Ticket Track.

As | shall explain nore fully, Pohls was not entitled to
the informati on because he did not provide to DW, under penalty
of perjury, information that is required by Vehicle Code section
1808. 22, subdivision (c). (Statutory references are to the
Vehi cl e Code unl ess otherwi se noted.) In short, Pohls supplied
DW with an insufficient application for the information, and
DW correctly denied his application.

At issue is the proper interpretation of section 1808. 22,
subdi vision (c). Before discussing the | anguage of that
statute, it may be helpful to set out certain rules of statutory
construction that apply in this instance.

““Qur role in construing a statute is to ascertain the
Legislature’s intent so as to effectuate the purpose of the |aw
[Citation.] In determning intent, we look first to the words

of the statute, giving the |anguage its usual, ordinary neaning.



If there is no anbiguity in the | anguage, we presune the
Legi sl ature neant what it said, and the plain neaning of the
statute governs. [Citation.]’ (Hunt v. Superior Court (1999)
21 Cal.4th 984, 1000.) . . . Furthernore, we consider portions
of a statute in the context of the entire statute and the
statutory schenme of which it is a part, giving significance to
every word, phrase, sentence, and part of an act in pursuance of
the legislative purpose. (DuBois v. Wrkers’ Conp. Appeals Bd.
(1993) 5 Cal.4th 382, 388.)” (Curle v. Superior Court (2001) 24
Cal . 4th 1057, 1063.

| f possible, we nust give effect and significance to every
word and phrase of a statute. (Garcia v. MCutchen (1997) 16
Cal . 4th 469, 476.) W nust presune that the Legislature
i ntended every word, phrase, and provision in a statute to have
meani ng and to performa useful function. (lbid.)

“I'n construing the words of a statute, a reviewing court is
required to read the statute in the light of the |egislative
obj ective sought to be achieved, and the evil to be averted.
[Citation.]” (People v. Fierro (1991) 1 Cal.4th 173, 225.)

Section 1808. 22, subdivision (c) provides an exception to
the general rule of confidentiality of residence addresses that
is set forth in section 1808.21, subdivision (a) as foll ows:
“Any residence address in any record of the Departnent is
confidential and shall not be disclosed to any person, except a
court, law enforcement agency, or other government agency, or as

authorized in Section 1808.22 or 1808.23.~"



Section 1808. 22 was enacted by Statutes of 1989, chapter

1213, section 6. In enacting that chapter the Legislature
stated in section 1: “The Legislature hereby finds and decl ares
t hat :

“(a) Section 1 of article | of the California Constitution
guarantees the right to privacy.

“(b) In order for individuals to be able to exercise their
right to privacy, they nust be able to choose when to rel ease
personal information, and to whom and reasonable | aws requiring
the individual to surrender control should be enacted only when
it is deened absol utely necessary for society’'s welfare.”

(Stats. 1989, ch. 1213, § 1, p. 4713.)

In Iight of the foregoing declaration of |egislative
intent, section 1808.22, which provides for disclosure of
private information, nmust be read narrowmy, at least in the
sense that its plain | anguage shoul d not be disregarded and t hat

any anbiguities in the statute should be construed in favor of

privacy.!

Wth this background, | turn to the |anguage of section
1808. 22, subdivision (c). |In pertinent part, it provides as
foll ows:

“Section 1808.21 does not apply to an attorney when the

attorney states, under penalty of perjury, that the notor

11 do not see where the najority cones to grips with this
fundanmental framework of statutory construction which should
govern this case.



vehi cl e or vessel registered owner or driver residential address
information is necessary in order to represent his or her client
inacrimnal or civil action which directly involves the use of
the notor vehicle or vessel that is pending, is to be filed, or
is being investigated.” (Enphasis added.)
The ordi nary nmeaning of “represent his or her client in a
civil action” neans that the attorney has appeared or wl|
appear in a civil action as the attorney of record representing

the client. (See, e.g. Blanton v. Wnmancare (1985) 38 Cal . 3d

396, 403 [attorney retained to represent client “in
litigation”]; Code of Cv. Proc., 8 1015 [“. . . in all cases
where a party has an attorney in the action . . . the service of

papers . . . must be upon the attorney . . .7].)

In this case, attorney Pohls failed to state under penalty
of perjury that the residential address information was
necessary in order to represent his client in a crimnal or
civil action, as the statute plainly requires. Rather, Pohls’s
application to DW, executed under penalty of perjury, stated,
“Investigation of potential civil clains or causes of action
i nvol vi ng unpai d parking charges directly resulting fromthe use
of a notor vehicle.” This application sinply does not state
that the residential information is necessary in order to
represent his client in a crimnal or civil action. It just
does not. It is not there.

This om ssion is not inadvertent, as Pohls's letter of
Cct ober 23, 2000, makes clear. Even assum ng that the

statenents in the letter could be considered by DW, as a part



of the application, even though they were not made under penalty
of perjury as required by the statute, the letter makes clear
that the informati on was not sought to allow Pohls to represent
his client in a crimnal or civil action. Thus, Pohls stated,
“Once | obtain those names and addresses, | plan to forward that
information to nmy client so that it can proceed with its efforts
to collect those unpaid parking charges. Wile such efforts
general ly succeed without the need to initiate a civil action,
my client’s initial effort to collect these unpaid charges
constitutes a demand letter, which narks the first step toward
initiating a civil action in small clains court to enforce the
coll ection of these charges. As set forth in ny application,
then, ny client and | will use the information obtained from
your office to investigate and, if necessary, pursue a potenti al
civil action for unpaid parking charges.”

The only the civil action identified in the letter is one
in small clainms court. However, in the circunstances presented
on this record, Pohls would be prohibited by Code of Civil
Procedure section 116.530 fromrepresenting his client in a

small clains action.?2 And while it is true, as the najority

2 Code of Civil Procedure section 116.530 provi des as foll ows:

“(a) Except as permitted by this section, no attorney nay
take part in the conduct or defense of a snmall clains action.

“(b) Subdivision (a) does not apply if the attorney is
appearing to maintain or defend an action (1) by or agai nst
hi msel f or herself, (2) by or against a partnership in which he
or she is a general partner and in which all the partners are
attorneys, or (3) by or against a professional corporation of



assert, that an attorney can represent his client in the appeal
of a small clainms action, Pohls did not declare any such intent,
possi bly because Ticket Track, as the plaintiff in the smal
clainms action, could not appeal. (See Code Civ. Proc.,
§ 116.710, subd. (a).)

Ticket Track relies strongly on State Farm Mut. Auto. Ins.
Co. v. Department of Mtor Vehicles (1997) 53 Cal. App.4th 1076
for the proposition that an attorney may obtain DW informtion,
under section 1808.22, subdivision (c) in order to investigate a
civil action. It is true an attorney may obtain DW i nfornmation
to investigate the filing of a civil action. Section 1808. 22,
subdi vision (c) says so. But that does not elinmnate the
express statutory requirenent that the information is necessary
to allow the attorney to represent the client “in” an action
that mght result froman investigation. Thus, in State Farm
t here was no suggestion that the contenplated civil action was a
smal |l clains action. |In fact, the anount at issue in State Farm
was apparently $87,654.60. (State Farm supra, 53 Cal.App.4th
at p. 1079.) Accordingly, in State Farm State Farni s counsel,

in the application to DW, certified that the requested

whi ch he or she is an officer or director and of which all other
officers and directors are attorneys.

“(c) Nothing in this section shall prevent an attorney from
(1) providing advice to a party to a small clains action, either
before or after the comrencenent of the action; (2) testifying
to facts of which he or she has personal know edge and about
whi ch he or she is conpetent to testify; (3) representing a
party in an appeal to the superior court; and (4) representing a
party in connection with the enforcenent of a judgnent.”



i nformati on was necessary “to represent [State Farm in a
crimnal or civil action, which directly involve[d] the use of
the notor vehicle/notorcycle, that is pending, is to be filed,
or is being investigated.” In short, the application in State
Farm expressly stated the informati on was necessary to represent
State Farmin a civil action. Here, Pohls’s application sinply
did not say that.

Thus, in ny view, the plain | anguage of section 1808. 22,

subdi vision (c) contenplates that the actual or potential civil

action must be one “in” which the attorney can appear to
represent a client.

Moreover, as the majority point out, in enacting section
1808. 22, the Legislature rejected | anguage that woul d have
all owed an attorney to obtain the DW informtion upon an
avernment “the information is necessary in order to effectively
represent his or her client.” That |anguage woul d have al | owed
Pohls to get the DW information upon a showing it was necessary
in order to counsel his client about a small clains action.
However, the Legislature rejected that | anguage and chose to
require that the informati on be necessary to allow the attorney
to represent his or her client in a civil or crimnal action.
Pohl s did not make that show ng.

This interpretation therefore prohibits attorneys from
obtai ning confidential information in the vast majority of cases
in which a small clains action is contenpl at ed.

| see no reason to disregard the plain | anguage of the

statute. Fromall that appears, the Legislature intended to



excl ude col |l ection agencies such as Ticket Track from obt ai ni ng
confidential residence address information for use in snmall
clainms court. Al collection agencies have attorneys, and the
attorneys could routinely obtain DW information in cases that
directly involve the use of a notor vehicle or a vessel. The
attorneys could then sinply pass on the DW information to their
clients who (as in this case) could wite a denand |letter and
pursue a small clainms action. As the mpjority note, permtting
col l ection agencies routinely to obtain this information, via
their attorneys, is inconsistent with the Legislature s express
aut hori zation, in subdivisions (a) and (b) of section 1808. 22,
for the obtaining of this information by financial institutions,
i nsurance conpani es, vehicle manufacturers and vehicl e deal ers,
but only if they nmeet certain statutory criteria.

In addition, the result sought by Ticket Track cannot be
reconciled with the Legislature’ s establishnent of a pil ot
program all owi ng rel ease of confidential DW information to
private institutions of higher learning for the purpose of

enforcing parking restrictions as set forth in section 1808.25.3

3 Section 1808.25 provides as foll ows:

“(a) The departnent shall inplenent a pilot programto
provi de residence address information to an accredited degree-
granting nonprofit independent institution of higher education
incorporated in the state, that has concluded a nenorandum of
under st andi ng pursuant to subdivision (b) of Section 830.7 of
the Penal Code if, under penalty of perjury, the institution
requests and uses the information solely for the purpose of
enforcing parking restrictions.



“(b) The nenorandum of understandi ng executed by the
sheriff or chief of police within whose jurisdiction the
i ndependent institution is |ocated shall expressly permt the
institution to enforce parking restrictions pursuant to
subdi vi sion (b) of Section 830.7 of the Penal Code.

“For the purposes of this subdivision, a participating
institution shall enter into a contractual agreenent with the
departnent that, at a mninum requires the institution to do
all of the follow ng:

“(1) Establish and maintain procedures, to the satisfaction
of the departnent, for persons to contest parking violation
notices issued by the institution.

“(2) Remt a fee, as determ ned by the departnent, to cover
the departnent’s costs of providing each address to the
i nstitution.

“(3) Agree that access to confidential residence address
information fromthe departnent’s vehicle registration database
will be provided only through an approved conmercial requester
account .

“(c) The director may term nate a contract authorized by
subdi vision (b) at any tinme the departnent determ nes that the
i ndependent institution of higher education fails to maintain
adequat e safeguards to ensure that the operation of the program
does not adversely affect those individuals whose records are
mai ntained in the departnent's files, or that the information is
used for any purpose other than that specified in subdivision
(a).

“(d) Sections 1808.45, 1808.46, and 1808.47 are applicable
to persons who obtain department records pursuant to this
section and the departnent may pursue any appropriate civil or
crimnal action against any individual at an independent
institution who violates the provisions of this section.

“(e) For purposes of this article only, any confidenti al
i nformation obtained fromthe departnent for adm nistration or
enforcenent of this article shall be held confidential, except
to the extent necessary for the enforcenent of parking
restrictions, and may not be used for any purpose other than the
adm ni stration or enforcenent of parking restrictions.

“(f) The departnent shall submit a report to the
Legi slature containing its evaluation of the pilot program which
shall include a recommendation as to the advisability of
continuing the program The report shall be submtted on or
before January 1, 2003.



In light of the Legislature’ s express authorization of the pil ot
program for private institutions of higher learning in section
1808. 25, and the various restrictions placed thereon, it is
untenabl e that the Legislature intended that confidential DW
i nformati on be obtained routinely by collection agencies to
coll ect parking tickets in small clainms actions. [|f Ticket
Track wants the sanme access to DW information as financial
institutions, insurance conpanies, vehicle manufacturers,
vehi cl e deal ers, and private colleges, Ticket Track’s renedy is
“on the other side of Tenth Street, in the halls of the
Legislature.” (GCsborn v. Hertz Corp. (1988) 205 Cal.App.3d 703,
711.)

The majority avoid the problem of having collection
agenci es get the confidential information routinely by
concl udi ng that, although attorneys can get the information
under section 1808.22, subdivision (c), the attorneys cannot
pass the information on to their clients. | think that this
result is, frankly, odd.4 1t has been established | aw for nmany

years that an attorney owes a duty to conmmunicate to his client

“(g) This section shall remain in effect only until
January 1, 2004, and as of that date is repealed unless a |ater
enacted statute, that is enacted before January 1, 2004, deletes
or extends that date.”

4 In a case other than a small clains action, where plaintiff’s
attorney has obtai ned defendant’s residence address from DW,
can plaintiff’'s attorney ask the defendant to state his

resi dence address at his deposition, which the plaintiff has a
right to attend? (See W I oughby v. Superior Court (1985) 172

Cal . App. 3d 890, 892-893.)
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what ever information he acquires in relation to the subject
matter involved in the transaction. (Neel v. Mgana, 0 ney,
Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 189-190;
Wttenbrock v. Parker (1894) 102 Cal .93, 101.) The Legislature
is deenmed to be aware of existing |aw when it enacts a statute.
(People v. Weidert (1985) 39 Cal.3d 836, 844.) Nothing in
section 1808. 22 suggests that the Legislature intended to create
a result at odds with existing |aw by prohibiting the attorney
fromsharing the DW address with his client. Rather, a nore
pl ausi bl e construction of the statute is that it contains no
restriction on an attorney’s sharing information with a client
but instead restricts the attorney’s access to confidenti al
information to situations where the attorney is appearing or
wi |l appear in an action.?®

In sum the plain | anguage of section 1808.22, subdivision
(c) requires an attorney to state under penalty of perjury that
the requested information is necessary in order to represent his
or her client inacrimnal or civil action. Attorney Pohls did
not do so in this case. There is no good reason to disregard
this express statutory command, since this exception to DW
privacy nmust be read narrowly. The mgjority’s construction of
the statute reaches a result at odds with existing |law rel ated

to the attorney/client rel ationship.

5> | suppose the practical effect of the majority’s ruling will be
that attorneys for collection agencies wll have to undertake
service of the small clainms conplaints which will nmean nore full
enpl oynent for | awyers.
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For all the foregoing reasons, | amof the view that DW
had no obligation to disclose any confidential DW infornmation
to attorney Pohls. The trial court erred in concluding to the
contrary. Because | do not think Pohls was entitled to any
information at all, | nust necessarily agree with the majority’s
concl usi on that Pohls should not furnish the information to his

client.

SI VS , Acting P.J.
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